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, 
f - ..- 

Dear Mr. Brown: 
I W 

‘i 1 
Thank you for your e-mail expressing your view on the Arizona-American Water rate ca& 

Arizona-American filed its Application seeking a rate increase in November 2002. The evidentiary 
record is still being developed. T h s  is a lengthy process which will take about a year to conclude. In 
the meantime, Arizona-American’s current rates will remain in effect. 

To develop the record, Arizona-American, the Commission staff and any Intervenors will submit 
written testimony regarding their positions on the requested rate increase. Then, an administrative law 
judge will preside over a hearing which is much like a trial. T h s  hearing is scheduled for December 4, 
2003, at 1O:OO a.m. at the Commission’s offices. This hearing is open to the public. You may also call 
the Commission’s “Listen Line” to listen to the hearing. That phone number is (602) 542-0222 or 
1-800-222-7000. After the hearing, the judge will write a proposed Order malung a recommendation 
to the Commission as to Arizona-American’s rates. Finally, after reviewing the entire record, the 
Commissioners will vote to accept, modify or deny the judge’s proposed Order at an Open Meeting. 

To answer your question whether Sun City receives any credits when using treated wastewqter, I have 
enclosed a copy of Sun City Sewer Company’s Agreement with Tolleson to treat Sun City’s 

. .  

A 

wastewater. 

Your correspondence has been placed on file with Docket Control and will bGcome part of the record. 
Arizona is well served when its residents take an interest in a matter and voice their opinions. I will 
take your comments into consideration as I review the matter. 

Sincerely, 
Corporation Commission 

DOCKETED h 

DEC - 4 2003 Mike Gleason 

1200 WEST WASHINGTON. PHOENIX. ARIZONA 15007-2995 1400 WEST CONGRESS STREET. TUCSON, ARIZONA 15701-1347 I’ 
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2 .  T o l l e s o n  W a s t e w a t e r  T r e a t m e n t  P l a n t  (WWTP). The 

w a s t e w a t e r  t r e a t m e n t  f a c i l i t i e s  owned  a n d  o p e r a t e d  by T o l l e s o n  

t h a t  a r e  e x i s t i n g  and o p e r a t i n g  a t  t h e  wastewater  t r e a t m e n t  p l a n t  

s i t e  a s  of t h e  d a t e  o f  t h i s  A g r e e m e n t .  

t -  

- 

3 .  P l a n t  E x p a n s i o n .  T h e  a d d i t i o n a l  p l a n t  t h a t  w i l l  

be a d d e d  t o  t h e  WWTP, i n c l u d i n g  t h e  SCSC S e r v i c e  F a c i l i t i e s  o f  

5 . 2  mgd, t h e  SCSC S e r v i c e  Tie- 'L ine  and  t h e  P e o r i a  S e r v i c e  F a c i l i -  

t i e s  o f  a t  l e a s t  2 .0  rngd. 

R 
hi 4 .  SCSC S e r v i c e  F a c i l i t i e s .  The  p o r t i o n  of t h e  P l a n t  

E x p a n s i o n  wh ich  i s  n e c e s s a r y  t o  p r o v i d e  Sewage  T r e , a t m e n t  S e r v i c e s  

f o r  SCSC o f  5 . 2  mgd a v e r a g e  d r y  w e a t h e r  f l o w  o n  a m a x i m u m  m o n t h l y  
. . '  

I 
I f l o w  b a s i s .  T h e  w e t  w e a t h e r  p e a k  f l o w  s h a l l  b e  1 0 . 4  m g d . o n  a*. 

, p e a k  h o u r l y  b a s i s  a n d  d r y  w e a t h e r  peak f l o w  s h a l l  b e  8 .0  mgd o n  

a p e a k  h o u r l y  b a s i s .  SCSC S e r v i c e  F a c i l i t i e s  a l s o  i n c l u d e  t h e  

SCSC S e r v i c e  T i e - L i n e .  All s u c h  f a c i l i t i e s  a r e  t o  b e  f i n a n c e d  

by b o n d s  i s s u e d  by F i n a n c e  C o r p o r a t i o n .  - 
5. P e o r i a  S e r v i c e  F a c i l i t i e s .  T h e  p o r t i o n  of  t h e  . 

P l a n t  E x p a n s i o n  wh ich  i s  n e c e s s a r y  t o  p r o v i d e  S e w a g e  T r e a t m e n t  I 

S e r v i c e s  of a t  l e a s t  2 . 0  mgd f o r  P e o r i a ,  w i t h  h y d r a u l i c  p e a k i n g  

s e r v i c e s  t o  a t  l e a s t  4 . 0  mgd o n  a p e a k  h o u r l y  b a s i s ,  a n d  w h i c h  

a r e  t o  b e  f i n a n c e d  by s e p a r a t e  a g r e e m e n t  b e t w e e n  T o l l e s o n  and 

P e o r i a .  Such f a c i l i t i e s  may i n c l u d e  a d d i t i o n a l  tota!L sewage  t r e a t -  

m e n t  a n d  t r a n s p o r t a t i o n  s e r v i c e s ,  a s  acknowledg 'ed* A r t i c l e  11, 

S e c t i o n  5 ,  P a r a g r a p h  4. 
, 
I 6 .  Expanded F a c i l i t i e s .  The e n t i r e  15.5 mgd c a p a c i t y  

w a s t e w a t e r  t r e a t m e n t  p l a n t ,  i n c l u d i n g  t h e  S C S C  S e r v i c e  F a c i l i t i e s  : 
I 

d 

'1 

f ' .  
-3 -  
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I 

of 5.2 mgd, the SCSC Service Tie-Line, the Peoria Service Facili- 
v 

ties of 2.0  mgd and the existing WWTP of 8.3 mgd. It is agreed v 

by the parties that the final determination as to the management 

and operation of these facilities shall remain with-Tolleson. 

7. 99th Avenue Interceptor. The 36-inch, 42-inch, 

.- 54-inch, 60-inch and 66-inch diameter sewage transmission facili- 

ties, along 99th Avenue, including all appurtenant structures, 

I 
I 

facilities may include a gravity main or a force main and lift 

station, subject to engiheering review of SCSC and Tplleson, a n d  

may include additional transportation capacity for Peoria or other 

I I 

1 

Facilities. 

- 4 -  
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. . ..? * 
d s c r v i c e  c a p a  1 n o t  add”add al:  ‘- 

,_ ‘ T i  I .  

u‘storners’ w i t h o u t  t h e  ‘ w r i t t e n  c - o n s e n t  , o f  T o l l e s o n .  

i-11 n o t  b e  u n r e a s o n a b l y ’ -  w i t h h e l d .  

S u c h  c o n s e n t  

F u r t h e r m o r e ,  i t  s h a l l  be  t h e  

v 
... . I  

I .  
I .  

r e s p o n s i b i l i t y  of SCSC ‘ t o  a d v i s e  T o l l e s o n ,  w ’ i t h i n  1 2 0  d a y s  a f t e r ’ - ’  

r e c e i p t  of t h e  8 0 %  n o t i f i c a t i o n ,  w h a t  S C S C  p l a n s  t o  d o  s o  a s  n o t  

t o  e x c e e d  i ts e x i s t i n g  c o n t r a c t e d  s e r v i c e  r i g h t s .  T h e  p a r t i e s  I 

I a b i d e  by e x i s t i - h  U n i t e d  S t a t e s  ‘ E n v i r o n m e n t a l  P r o t e c t i o n  
I f I -  

Agency ( h e r e i n a f t e r ’  r e f e r e d  to’ a s  USEPA) r u l e  

a n d  t o  e s t a b l i s h  a t ime ‘ s c h e d u l e  of e v e n t s  n e c e s s a r y  t o  comply  

a n d  . r ’ e g c 1 a t i o n s  , ’ 

I ,  . -A w 
~ 

w i t h  p r o v i d i n g  a d d i t i o n a l  ‘ c a p a c i t y ’ ,  i f  s u c h  c a p a c i t y  is n e e d e d .  I -  . 
I .  

- ,  

S e c t i o n  2 - Term a n d  Renewa l  of Agreemen t  
I 

.. 1. T o l i e s o n  s h a l l  employ  i t s  b e s t  e f f o r t s  t o  p r o v i d e  . - . .  
I .  . a  

s e w a g e  ‘ t rea tme’nt  a n d  r e l a t e d  t r a n s p o  

t o  t h i s  A g r e e m e n t  

c o n t i n u e  i n  f u l l  c e ’ a n d  e f f e - c t  u 30’, 2028. ’ I 

a ’ t i o n  s e r v ’ i c e s  p u r s u a n t  

’ ‘ 2 .  N o t  1a‘ te”r  t h a n  J u n e  30 ,  i026, 
. .  .’ , u - 7 .  

S C S C  s h a l l  ‘commenc negociat-ons f o r  c o n t i n ; a t i o n ,  e x ’ t e n s i o n  o r  . 

r e n e w a l  o f  t h i s  Agreeme-nt . r ’  

S e c t i o n  3 - A l t e r n a t i v e  Sewaqe  T r e a t m e n t  
. 7  

N o t h i n g  in‘ t h i s  A g r e e m e n t  s h a l l  be c o n s t r u e d  t o  p r o h i b i t  

I SCSC or T o l l e s o n  f r o m  e n t e r i n g  i n t o  a n y  sewage  t r e a t m e n t  a g r e e m e n t  

w i t i i  a n y  o t h e r  p e r s o n ,  c o r p o r a t i o n  , f i r m ,  m u n i c i p a l i t y l  or u t i l i t y ,  

so l o n g  as  SCSC r e m a i n s  l i a b l e  t o  f u l f i l l  i t s  m i n i m h  f i n a n c i a l  

’ o b l i g a t i o n s  u n d e r  t h i s  A g r e e m e n t ,  a n d  s o  l o n g  a s  T o l l e s o n  r e m a i n s  

l i a b l e  f o r  p r o v i d i n g  t h e  t r a n s p o r t a t i o n  a n d  t r e a t m e n t  s e r v i c e s  
I ‘  

-* # 
I 

1 
1 

4 .  * ,  
-6- 
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1 
1 

f o r  e n g i n e e r i n g  d e s i g n  a n d  c o n s t r u c t i o n  i n s p e c t i o n  s e r v i c e s  

n e c e s s a r y  f o r  t h e  7.2 mgd e x p a n s i o n  o f  t h e  e x i s t i n g  8 . 3  mgd waste- 

s u b m i t  i ts  comments and  c h a n g e s  w i t h i n  7 w o r k i n g  d a y s  of r e c e i p t  

a p p r , o v a l  s h a l l  n o t  b e  u n r e a s o n a b l y  w i t h h e l d .  T o l l e s o n ,  a t  i t s  

o p t i o n ,  may r e q u e s t  t h a t  P e o r i a  p a r t i c i p a t e  i n  t h e  v a r i o u s  s t a g e s  

of e n g i n e e r i n g  a n d  c o n s t r u c t i o n  a s  s e t  , f o r t h  i n  t h i s  P a r a g r a p h  

3. T o l l e s o n  s h a l l  p r o c e e d  w i t h  ( a )  f i n a n c i n g  a n d  ( b )  

e n g i n e e r i n g  u p o n  e x e c u - t i o n  o f  t h i s  A g r e e m e n t , :  I f ,  s u b s e q u e n t  

t o  s a i d  e x e c u t i o n  t h e  c o n d i t i o n s  p r e c e d e n t -  c o n t a i A e d  i n  A r t i c l e  

V ,  S e c t i o n  1 h e r e o f  s h a l l  n o t  h a v e  b e e n  f u l f i l l e d ,  SCSC s h a l l  

I 

.. 

* .  
4 .  



el and bond consultant and (b) tor engineering, -/ 

I ,I 

.in an amount not to exceed $ 4 5 , U U U .  1 1 

i : ’ - >  

4 .  Tolleson and SCSC knowledge that the Plant Expan- 

sion will also accommodate an additional flow of at least 2 . U  

mgd for Peoria, and may include additional transportation capacity 

rvrce Tie-Line f o r  Peoria or other users of the 

lities acceptable to T o l l e  Peoria, SCSC 

. 1  3 

those other users shall share in the benetits of the resulting 

economies of scale by having the costs, including but not limited 

, and tinal acceptance costs, 
irect proportion to the respective Sewage Treatment 

L .  

* a  , .  

. .  
Services contracted 

. - I  - .  I ‘ i  

5. Tolleson 
\ 

4 . U  mgd of capacity in 
e .  < 

, increase the total capacity of the Plant Expansion, but shall 

not alter the methodology of cost a1 n contained in Article 

11, Section 5, Paragraph 4 .  
I 

6. The parties acknowledge that Tolleson proposes 

to enter into a new-agreement or additionan1 amGndment to its 

existing Agreement wi Peoria. That contract will modify the 

terms and conditions set forth in the Tolleson/Peoria Wast 

Agreement dated April 6, 1978; Addendum Nos. 1, 2 ,  

a .. 

collectively provided the tollowing: (a) Sewage Tre tment Services h ,b 
I 

I 

1 
1 

* .  * .  

-9- 
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I '  . .  - *  . . -  c ~ 

( , c  . ._ . 
of 2 . 3  mgd 'for Peoria and for an additi 

rights to sacd 3'.1 mgd Peoria transferred to Glendale pursuant 

? to the Glendale-Peoria Agreement for Wastewater Treatment, dated 

November 14, 1980; ( b )  Engineering, construction and installation 

a1 flow of 3. 
P 
P 

of facilities for an additional 2.0 rngd of Sewage Treatment 

. r  . " .  
1 Sewage Treatment Services of 3.1 mgd. 

garding the provisi 

allocation or operation and maintenance expense allocation more 
.' 

shall not apply. No future agreement voluntarily entered into 

between Tolleson and any other person or corporation shall operate 





performance and liquidated damages shall be bonded to the satisfac- 

tion ot SCSC. The prime responsibility rOr entorcing this provi- 

sion against the contractor or its bond shall be with SCSC. 

Tolleson snall provide its ruli cooperation to SCSC in entorcing 

1. 1 
1 

this provision. I 
11. 'l'olleson agrees that it will provide, and will 

require any contractor utilized in the engineering, construction 

or installation of SCSC Service Facilities to provide, all records 

of work pertonned and the cost thereor, and that it will provide 

for a final prolect audit by SCSC internal audi.tors and/or by 

an inaependent certiried public accounting firm acceptable to 

I 
I 
I 
I 

I 
1 

B 
I 

I 
~1 

c 

* . .  
1 
f 

Tolleson and SCSC. Any cost involved in the project audit s K a l l ' . ' .  .. . 

be borne by SCSC and to the extent possible shall be paid trom 

the proceeds of the tinancing under Article 11, Section 7 .  

Section b - Proniblted Discharqes 
I 

1. Subject to Paragraph 2 of: this S'ection b-, SCSC 

shall not discharge or permit to De discharged into any service 

line or into the sewage to be treated under this Agreement a n y  

of the su~stances in excess or tne limits set torth in Clty 

of Tolleson Ordinance No. 2 2 3  N.S. dated April 12, 1983, and 

a s  such ordinance is required to be amended by USEPA mandate. 

- 

I 

2. Tolleson--shall notify SCSC of any propokd amendments, 
4 

I moaifications or promulgation of USEPA requirements*or any other 

' I  USEPA guidelines as a condition to SCSC's obligation regarding 

rement under the amended or moditied ordinance. SCSC 

k 
k 

0 
0 

1 
1 

* .  
I * ,  

-12- 
* 
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I tion period. The usufructuary interest amount of $500,000 for 

service rights to existing Tolleson Wastewater Treatment Plant 

facilities shall be paid to Tolleson subsequent to issuance of 

I 9 3 

I said bonds and satisfaction of all conditions precedent contained 
I in Article V, Section 1. 

2. Tolleson shall retain for the purpose of this bond 

issuance, Rauscher Pierce Refsnes, Inc. as a bond consultant and 

Gust, Rosenfeld, Divelbess h Henderson as bond counsel. 

3 .  At SCSC's election, Tolleson shall use its best . 
efforts to cause the bonds to be refunded and new bonds to be '. ' 

issued 

and other costs associated with the bonds referred to in Article 

11, Section 7, Paragraph 1, provided (a) that SCSC shall reimburse 

Tolleson and the Finance Corporation for the cost and expense 

of the refunding and (b) that Tolleson' shall have no obligation 

to cause any such refunding if nationally recognized bond counsel 

satisfactory to Tolleson and SCSC cannot opine that interest on 

the refunding bonds (other than bonds held by substantial users 

and related persons) would be exempt under Section 103 of the 

Internal Revenue Code, as amended. In the event that refunding 

bonds shall be issued, Rate Component One s1,al l  be adjusted accor- 

in an amount sufficient to satisfy all principal, interest.. 
t 
, 

.. . .  

- 

i 

* 

4 

4 .  SCSC shall have the right to review and approve 

the entire ope of work and fees of the bond consultant and bond 

I 
~ 1 

I 
I 

1 

* '  * .  -1 4- 

. .  . -.. .... . , . . . .. ._  . .. . -. .- . I .  .. ..... . . 





I 

1 0 3  of t h e  I n t e r n & . .  R e v e n u e  Code of 1954, a s  . ,nended e x c e p t  w i t h  

p r o j e c t  or any  r e l a t e d  p e r s o n  w i t h i n  t h e  m e a n i n g  o t  S e c t i o n  lU3(b) 

of  t h e  I n t e r n a l  Revenue  Code o f  1 9 5 4 ,  a s  amended.  



r e s p o n s i b l e  o n l y  f o r  p e r f o r m a n c e  i n  a c c o r d a n c e  w i t h  t h e  t e r m s  

and c o n a i t i o n s  of  t h i s  A g r e e m e n t .  S C S C  a c k n o w l e d g e s  t h a t  t h e  

p a y m e n t s  of R a t e  C o m p o n e n t  One u n d e r  t h i s  A g r e e m e n t  w i l l  be as- 

s i g n e d  and  p l e d g e d  t o  F i n a n c e  C o r p o r a t i o n  a n d  i n  t u r n  a s s i g n e d  

a n d  p l e d g e d  t o  t h e  T r u s t e e  u n d e r  t h e  I n d e n t u r e  t o  s e c u r e  paymen t  

o f  p r i n c i p a l  and i n t e r e s t  o n  t he  b o n d s  i s s u e d  by  F i n a n c e  C o r p o r a -  

t i o n .  

3 
1 

1 0 .  T o l l e s o n  s h a l l  n o t ,  a n d  s h a l l  n o t  pe rmi t  F i n a n c e  

C o r p o r a t i o n  t o ,  e x e r c i s e  a n y  o p t i o n a l  r e d e m p t i o n  of t h e  b o n d s  

w i t h o u t  t h e  p r i o r  w r i t t e n  c o n s e n t  of SCSC. 
. &  

11. SCSC s h a l l  h a v e  n o  l i a b i l i t y  t o  T o l l e s o n  o r  a n y  

o t h e r  p e r s o n  a s  a r e s u l t  ot t h e  r i g h t s  o t  a p p r o v a l  g r a n t e d  tp .  

SCSC h e r e u n d e r .  

S e c t i o n  8 - B i l l i n q  and  P a y m e n t s  

1. R a t e  C o m p o n e n t  One  s h a l l  be d u e  a n d  p a y a b l e  o n  

t n e  r i r s t  of e a c h  m o n t h  c o m m e n c i n g  S e p t e m b p r  1 ,  l Y 8 8 .  I n  t h e  

e v e n t  s u c h  p a y m e n t  i s  n o t  t i m e l y  r e c e i v e d  b y  t h e  t r u s t e e ,  t h e  , 

t r u s t e e  shall g i v e  w r i t t e n  n o t i c e  t o  SCSC, w h e r e u p o n  SCSC s h a l l  

w i r e  s a i d  f u n d s  t o  t h e  t r u s t e e  w i t h i n  two b u s i n e s s  d a y s .  In .  t h e  

e v e n t  a r a i l u r e  by S C S C  t o  p a y  a n y  i n s t a l l m e n t  o t  R a t e  C o m p o n e n t  

One o n  a t i m e l y  b a s i s  r e s u l t s  i n  t h e  a c c e l e r a t i o n  of p a y m e n t s  



p a y m e n t s  o f  p r i n c i p a l  a n d  a c c r u e d  i n t e r e s t  o n  s u c h  b o n d s ,  and  

c o s t s  p a y a b l e  by F i n a n c e  C o r p o r a t i o n  u n d e r  t h e  bond i n d e n t u r e .  1 3 
1 

2 .  I n v o i c e s  r e n d e r e d  p u r s u a n t  t o  t h e  R a t e s  and Charges  

s e t  t o r t h  i n  A r t i c l e  I V  s h a l l  be s u b m i t t e d  m o n t h l y  t o  SCSC b y  

t h e  f i f t h  of  t h e  mon th  and  s h a l l  c o n t a i n  s t a t e m e n t s  o f  t h e  me te r  

r e a d i n g s  a t  t h e  b e g i n n i n g  a n d  a t  t h e  e n d  o t  t h e  m o n t h l y  b i l l i n g  

p e r i o d ,  i t e m i z e d  c h a r g e s  f o r  s e r v i c e s  r e n d e r e d  a n d  s u c h  o t h e r  

p e r t i n e n t  i n v o i c e  d a t a  a s  may be r e q u i r e d  b y  S C S C .  SCSC S h a l l  

p a y  e a c h  i n v o i c e  so  r e n d e r e d  w i t h i n  t w e n t y - t i v e  ( 2 5 )  d a y s  of t h e  

r e c e i p t  t h e r e o f .  

I 3 .  S h o u l d  S C S C  d i s p u t e  a n y  p o r t i o n  o f  t h e  m o n t h l y  

... b i l l i n g ,  o ther  than  Rate  Component  One W h i c h  s h a l l  n o t  be d i s p u t - q d , ’ . ’ .  

t h e  f o l l o w i n g  p r o c e d u r e  s h a l l  be u t i l i z e d .  

A.  Payment  s h a l l  n o t  be w i t h h e l d ,  b u t  may be c o n t e s t e d  

p u r s u a n t  t o  P a r a g r a p h s  B t h r o u g h  D h e r e i n b e l o w .  

B .  SCSC shall p r o v i d e  w r i t t e n  not ic’e  t o  T o l l e s o n - w i t h l n  

j u  d a y s  of t h e  r e c e i p t  or: t h e  m o n t h l y  i n v o i c e  s e t -  

t i n g  f o r t h  t h e  b a s i s  for t h e  d i s p u t e  and  i n d i c a t i n g  

t h e  c o n t e s t e d  d o l l a r  amount .  

C .  T h e  d i s p u t e d  m a t t e r ,  i f  n o t  o t h e r w i - s e  r e s o l v e d ,  

s h a l l  be s u b m i t t e d  t o  a r b i t r a t i o n  w i t h i n  3 U  d a y s  

* .  * .  



D. T h e  a r b i t e r ' s  d e c i s i o n  s h a l l  also award  t h e  pre-  

v a i l i n g  p a r t y  simple i n t e r e s t  o n  t h e  amoun t  a w a r d e d ,  

c o m p u t e d  d a i l y  a t  a s i m p l e  a n n u a l  i n t e r e s t  rate 

3 
3 

e q u a l  t o  two p e r c e n t a g e  p o i n t s  a b o v e  t h e  p r i m e  

i n t e r e s t  r a t e  of t h e  t r u s t e e  a s  e s t a b l i s h e d  o n  

t h e  f i r s t  d a y  of t h e  m o n t h  i n  w h i c h  t h e  d e c i s i o n  

i s  r e n d e r e d ,  p l u s  r e a s o n a b l e  a t t o r n e y s '  f e e s  a n d  

a c t u a l  cos t s  i n c u r r e d .  

4 .  I n  t h e  e v e n t  SCSC d o e s  n o t  m a k e  t i m e l y  p a y m e n t  



e q u i p m e n t  i n c l u d e s  a n  1 8 - i n c h  P a r s h a l l  f l u m e ,  F i s h e r  P o r t e r  Model 

NO. 10F 1 9 4 0 ,  w i t h  i n d i c a t i n g  e l e c t r o n i c  r e c o r d e r / t o t a l i z e r ,  F i s h e r  3 
5 

I P o r t e r  Model No. 51-1102 and e l e c t r o n i c  t r a n s m i t t e r ,  F i s h e r  P o r t e r  

Model No. 50 U S  1111Al. A l l  f l o w  i s  m e a s u r e d  i n  t h o u s a n d s  o f  

g a l l o n s  a n d  f l o w  d a t a  i s  t r a n s m i t t e d  t o  t h e  T o l l e s o n  W a s t e w a t e r  

T r e a t m e n t  P l a n t  t h r o u g h  t e l e p h o n e  l i n e s  l e a s e d  by SCSC. 

S e c t i o n  2 - Meter T e s t s  

1. I n  t h e  e v e n t  t h a t  t h e  me te r  i n s t a l l e d  f o r  measuring 

t h e  q u a n t i t y  of sewage  d e l i v e r e d  t o  T o l l e s o n  f a i l s  t o  r e g i s t e r ,  

T o l l e s o n  a n d  SCSC s h a l l  e s t a b l i s h  t h e  d u r a t i o n  d u r i n g  w h i c h  t h e  

I 

* .- 
I m e t e r  f a i l e d  t o  r e g i s t e r  a n d  t h e  e s t i m a t e d  q u a n t i t y  o f  s e w a g e  

d e l i v e r e d  t h r o u g h  s u c h  meter d u r i n g  s u c h  p e r i o d  and  , upon agr.ee-'. '. 
I 

.. 

rnent ,  a n  a p p r o p r i a t e  a d j u s t m e n t  b a s e d  o n  t h e  p r o c e d u r e  s e t  f o r t h  

i n  P a r a g r a p h  3 h e r e i n b e l o w  s h a l l  be  made  i n  t h e  amount  b i l l e d  

t o  scsc. 

2.  T h e  m e t e r  i n s t a l l e d  f o r  m e a s u r i n g  t h e  q u a n t i t y  

of  sewage d e l i v e r e d  t o  T o l l e s o n  s h a l l  be t e s t e d  f o r  a c c u r a c y  e v e r y  

s i x  m o n t h s .  T h e  p a r t i e s  h e r e t o  s h a l l  a l s o  h a v e  t h e  r i g h t ,  upon 

w r i t t e n  n o t i c e  t o  t h e  o t h e r ,  t o  d e m a n d  a n d  h a v e  a t e s t  made ,  of 

t h e  a c c u r a c y  o f  t h e  m e t e r  i n s t a l l e d  f o r  m e a s u r i n g  . t h e  q u a n t i t y  

o f  s e w a g e  d e l i v e r e d  t o  T o l l e s o n .  T h e  e x p e n s e  of t h e  s e m i - a n n u a l  

t e s t  s h a l l  be b o r n e  b y  S C S C  a n d  t h e  e x p e n s e . o f  b n y  a d d i t i o n a l  

r e q u e s t e d  meter t e s t  s h a l l  be b o r n e  by  t h e  p a r t y  r e q u e s t i n g  t h e  

t e s t .  T e s t s  s h a l l  be p e r f o r m e d  by a m u t u a l l y  a g r e e d  upon a g e n c y  

o r  c o r p o r a t i o n  and  t h e  r e s u l t s  o f  s u  

t o  b o t h  T o l l e s o n  a n d  S C S C .  I f  a n y  

- 
., 

tes ts  = . h a l l  be f u r n i s h e d  

ch t e s t  shows a n y  m & r  t o  LL 

I 
I 

1 
t 

* .  * .  
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b e  r e g i s t e r i n g  w i t h i n  t w o  p e r c e n t ,  p l u s  o r  m i n u s ,  o f  t h e  c o r r e c t  

q u a n t i t y ,  it s h a l l  be c o n s i d e r e d  a c c u r a t e .  I n  t h e  e v e n t  a m e t e r  1 1 

i s  d e t e r m i n e d  t o  be i n a c c u r a t e ,  a n  a d j u s t m e n t  f o r  t h e  f l o w s  a b o v e  

o r  be low t h e  s t a t e d  r a n g e  s h a l l  be made  t o  t h e  r e c o r d e d  f l o w s  

f o r  o n e - h a l f  o f  t h e  p e r i o d  s i n c e  t h e  l a s t  me te r  t e s t .  
I 

3 .  I n  t h e  e v e n t  t h e  m e t e r  f a i l s  t o  r e c o r d  a n y  f l o w ,  

t h e  a v e r a g e  d a i l y  f l o w  d e t e r m i n a t i o n  f o r  a n y  u n m e t e r e d  p e r i o d  

s h a l l  b e  c a l c u l a t e d  u s i n g  t h e  f o u r t e e n  (14) d a y  p e r i o d  j u s t  p r i o r  

t o  and  t h e  f o u r t e e n  (14) d a y  p e r i o d  s u b s e q u e n t  t o  a n y  u n m e t e r e d  

p e r i o d  a s  t h e  a v e r a g e  d a i l y  f l o w  f o r  t h e  p e r i o d  n o t  m e t e r e d  d u e  . .  
t o  e q u i p m e n t  f a i l u r e .  

. .  A R T I C L E  I V  . .  

RATES AND CHARGES 

S e c t i o n  1 - Commencement of P a y m e n t s  

1. C o m m e n c i n g  S e p t e m b e r  1 ,  1 9 8 8 ,  SCSC s h a l l  p a y  Rate  

Component One a s  s e t  f o r t h  i n  A r t i c l e  I V ,  S e c t i o n  2 ,  P a r a g r a p h  

1 A .  D u r i n g  i t s  a p p l i c a b l e  t e r m ,  t h i s  r a t e  c o m p o n e n t  s h a l l  be . 

u n c o n d i t i o n a l l y  p a i d  by  SCSC, i r r e s p e c t i v e  o f  w h e t h e r  SCSC h a s  

r e c e i v e d  a n  i n v o i c e  t h e r e f o r .  

2 .  Commencing t h e  f i r s t  month  a f t e r  t h e  d a t e  on  wh ich  

t h e  M a r i c o p a  C o u n t y  Hea l th  D e p a r t m e n t  i s s u e s  i t s  o p e r a t i n g  permit  

f o r  t h e  P l a n t  E x p a n s i o n  a n d  a f t e r  w h i c h  sewage  %s f i r s t  t r e a t e d  

i n  t h e  P l a n t  E x p a n s i o n ,  SCSC s h a l l  make m o n t h l y  paymen t s  t o  T o l l e -  

by SCSC f rom T o l l e s o n  f o r  R a t e  C o m p o n e n t s  Two a n d  T h r e e  s h a l l  



S e c t i o n  2 - U e t e r m i n a t i o n  of Paymen t s  

1. S a i d  m o n t h l y  i n v o i c e s  s h a l l  c o n s i s t  o f  t h e  sum 3 
? 

of t n e  f o l l o w i n g  R a t e  Components :  

A .  K a t e  C o m p o n e n t  One  - U s e r  F e e s  F o r  S C S C  S e r v i c e  

F a c i l i t i e s .  R a t e  Component One s h a l l  be o n e - t w e l t t h  

o f  t h e  A n n u a l  Use r  F e e s  o n  t h e  t w e n t y - y e a r  t a x -  

exempt  b o n d s ,  t h e  p r o c e e d s  o t  w h i c h  w e r e  u s e d  t o  

f i n a n c e  , e n g i n e e r  , c o n s t r u c t  and  i n s t a l l  t h e  S C S C  

S e r v i c e  F a c i l i t i e s  a n d  p a y  t h e  u s u r r u c t u a r y  t e e  

t o r  S e w a g e  T r e a t m e n t  S e r v i c e  r i g h t s  t o  e x i s t i n g  . * .  * 

T o l l e s o n  W a s t e w a t e r  T r e a t m e n t  P l a n t  t a c l l l t l e s  
I 
k 

( u s u t r u c t u a r y  i n t e r e s t )  , as  s e t  f o r t h  i n  Article-:. .. 

11, S e c t i o n  -1 ,  a l l  n e c e s s a r y  t o  p r o v i d e  Sewage  

T r e a t m e n t  S e r v i c e s  of 5 . 2  mgd a n d  t h e  r e l a t e d  

t r a n s p o r t a t i o n  s e r v i c e s  p u r s u a n t  t o  t h i s  Agreemen t  , 

p l u s  r e a s o n a b l e  m o n t h l y  f e e s  0.f t h e  t r u s t e p .  Any 

amounts co l l ec t ed  t o r  bond r e s e r v e  o r  bond i n t e r e s t  

c o v e r a g e  s h a l l  b e  a p p l i e d  a g a i n s t  p r i n ' c i p a l  and  

i n t e r e s t  p a y m e n t s  due  a t  t h e  e n d  o t  t n e  bond i s s u e  

s o  t h a t  n o  c r e d i t  b a l a n c e  r e m a i n s  a f t e r  t h e  b o n d s  

a r e  t u l l y  r e t i r e d .  Any E x c e s s  C o n s t r u c t i o n  F u n d s  

a s  d e f i - n e d  i n  t h e  bond i n d e n t u r e  s G a l l  be  a p p l i e d  

a g a i n s t  p r l n c i p a l  p a y m e n t s  a s  t h e y *  t i r s t  become 

d u e  a n d  p a y a b l e .  T n e  User Fees s h a l l  be a d j u s t e d  

t o  r e f l e c t  t h o s e  l e s s e r  p r i n c i p a l  r e q u i r e m e n t s .  

* 

d 



T h l s  User F e e  s h a l l  c e a s e  upon r e t i r e m e n t  or redemp- 

t i o n  o f  t h e  b o n d  i s s u e ,  w h i c h e v e r  o c c u r s  f i r . s t  b 

a n d  s h a l l  be a d j u s t e d  t o  t h e  a c t u a l  p r i n c i p a l  a n d  

i n t e r e s t  cost i n  t h e  e v e n t  t h e r e  is a p a r t i a l  redemp-  

t i o n  o f  t h e  b o n d s .  T o l l e s o n  s h a l l  o r  s h a l l  c a u s e  

F i n a n c e  C o r p o r a t i o n  t o  d i r e c t  t h e  t r u s t e e  t o  d e p o s i t  

a l l  m o n t h l y  User F e e  paymen t s  i n  a n  i n t e r e s t  b e a r i n g  

e sc row a c c o u n t  h e l d  b y  t h e  b o n d  t r u s t e e ,  w h i c h  

a c c o u n t  s h a l l  b e  u s e d  by  T o l l e s o n  t o  m a k e  b o n d  

p r i n c i p a l  and  i n t e r e s t  payments ; . '  I n t e r e s t  e a r n e d  , 

o n  a n y  f u n d s ,  i n c l u d i n g  b u t  n o t  l i m i t e d  t o  bond 

r e s e r v e s  o r  i n t e r e s t  c o v e r a g e  r e s e r v e s ,  h e l d - * b y  *-. 

T o l l e s o n ,  t h e  F i n a n c e  C o r p o r a t i o n ,  o r  t h e  t r u s t e e ,  

s h a l l  be a p p l i e d  t o  r e d u c e  R a t e  C o m p o n e n t  O n e .  

A l l  i n v e s t m e n t  e a r n i n g s ,  n e t  o f  p a y m e n t s  r e q u i r e d  

t o  be made t o  t h e  U n i t e d  S t a t ' e s  governmen-t, o r  o t h e r  

p a r t i e s ,  r e s u l t i n g  f rom s a i d  d e p o s i t s  s h a l l  b e ' .  

a p p l i e d  a n n u a l l y  t o  r e d u c e  SCSC's R a t e  C o m p o n e n t  

One o b l i g a t i o n  u n d e r  t h i s  A g r e e m e n t .  

1 

. \  

B.  R a t e  C o m p o n e n t  Two - O p e r a t i o n  a n d - M a i n t e n a n c e  

C h a r g e  F o r  Sewage  T r e a t m e n t  S e r v i c e s .  R a t e  C O W  

* 

p o r t i o n  ( o n  a n  a c t u a l  f l ow b a s i s ) " o f  t h e  o p e r a t i o n  

a n d  m a i n t e n a n c e  e x p e n s e ,  a s  d e f i n e d  h e r e i n ,  f o r  



~ 
~ ~ ~~~ 

3 

as follows: the difference in monthly meter read- 
lngs, multiplied by the operation and maintenance 1 ? 

expense per thousand gallons of sewage treated 

at the Expanded Facilities, applicable to SCSC, 

Peoria and Tolleson, and adjusted for the operation 

and maintenance expenses assigned to Tolleson and 

Sunland Beef Company (Sunland) under the terms I 

ot an agreement between Tolleson and Sunland dated 

March 29, 1983. Said operation and maintenance 

expense per thousand gallons shall :be established 

each July 1 tiscal year and shall be the average 

, ', 

1. 
. .  

expense per thousand gallons actually incurred'' .. 

by Tolleson during the twelve months immediately 

preceding the revision ot this Rate Component Two. 

The first year charge shall be based upon the design 

engineer's estimate tor tirst year operati'on and 

maintenance expenses and shall be mutually agreed 

upon. The operation and maintenance expense cate- 

gories to be utilized in this Rate Component Two, 

and the estimate ot first year expenses to be used 

for the July 1 tiscal year 1988 are listed in 

herein 

In subsequent years the operation 

maintenance expenses shall be computed as the 

prior years actual operatlon an ma1ntenanc.e ex- 

pense, adjusted by the average ot t,he prior three 

Exhibit -D, attached hereto and ihcorporated % 
I 

for aii purposes. 

h 

I 

4 
4 I .  
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y e a r s  CPI-U P h o e n i x  f a c t o r  n o t  t o  e x c e e d  t e n  

p e r c e n t .  At t h e  e n d  ot e a c h  J u l y  1 t i s c a l  y e a r ,  D 
3 

a r e c o n c i l i a t i o n '  of t h e  a c t u a l  o p e r a t i o n  a n d  main- 

t e n a n c e  e x p e n s e  p e r  t h o u s a n d  g a l l o n s  v e r s u s  t h e  

e s t i m a t e d  o p e r a t i o n  a n d  m a i n t e n a n c e  e x p e n s e s  per  

t h o u s a n d  g a l l o n s  s h a l l  b e  c o n d u c t e d .  The  d e v i a -  

t i o n  p e r  t h o u s a n d  g a l l o n s  t i m e s  t h e  q u a n t i t y  of 

s e w a g e  a c t u a l l y  t r e a t e d  d u r i n g  t h a t  J u l y  1 t i s c a l  

y e a r  s h a l l  b e  c r e d i t e d / c h a r g e d  t o  t h e  a p p r o p r i a t e  

p a r t y ,  o r  p a r t i e s  s o  a s  t o  p e r m i t  t h e  r e c o v e r y  , 
1 .  

t ,  

o f  a c t u a l  c o s t s .  T h i s  r e c o n c i l i a t l o n  of a c t u a l  

c o s t s  s h a l l  a l s o  i n c l u d e  i n t e r e s t  tor a s t ip-u la ' t ' ed  .. 



k 

c 

SCSC p r o p o r t i o n a t e  s h a r e  of t h e  r e s e r v e  n e c e s s a r y  * 

tor “Replacement” as d e f i n e d  by t h e  USEPA r e g u 1 , a t l o n  
3 

( F e d e r a l  R e q i s t e r ,  S e p t e m b e r  2 7 ,  1 9 7 8 ;  Appendix  

B t o  T i t l e  4 0 ,  C h a p t e r  1, P a r t  35,  S u b p a r t  E ,  a n d  , 

a s  may be amended from t i m e  t o  t i m e )  and as  approved 

b y  t h e  USEPA. T h e r e a t t e r ,  t h i s  R a t e  C o m p o n e n t  

T h r e e  s h a l l  n o t  be c h a r g e d  and t h e  i n t e r e s t  accrued 

t h e r e o n  s h a l l  be u s e d  t o  r e d u c e  R a t e  C o m p o n e n t  

T w o ,  e x c e p t  t h a t  when a n y  money  i s  p a i d  o u t  of  

s u c h  R e s e r v e  tor t h e  p u r p o s e s  a u t h o r i z e d  be low,  . ‘8 

1 
b i l l i n g  of R a t e  C o m p o n e n t  T h r e e  s h a l l  be resumed I . .  ,.. 
a t  t h e  a2OreSald monthly sum. I n t e r e s t  s h a l l  a c c r u e  . .  

t o  t h e  r e s e r v e  and  s u c h  paymen t s  and  a c c r u a l s  s h a l l  

be made u n t i l  s u c h  R e s e r v e  h a s  b e e n  r e s t o r e d  t o  

t h e  a g g r e g a t e  amount  of Y90,UOO. Moneys c r e d i t e d  

t o  s a i d  Rep lacemen t  and  C o n t i n g e n c l e s  ReseLve  shall 

be u s e d  o n l y  f o r  t h e  y m e n t  of SCSC’s  p r o  r a t a  

s h a r e  ( o n  a c a p a c i t y  b a s i s )  or t h e  c o s t  o t  e x t r a -  

o r d i n a r y  m a i n t e n a n c e ,  n e c e s s a r y  r e p a i r s  and r o u t i n e  

r e p l a c e m e n t s ,  t h e  payment  t o r  w h i c h  no  o t h e r  f u n d s  

a r e  a v a i l a b l e ,  i n  o rder  t h a t  t h e  Expanded F a c i l i t i e s  

s e w a g e  d e -  

A l l  e a r n e d  i n t e r e s t  

, 

I 

may a t - - a l l  t i m e s  be a b l e  t o  t r e a t  & h e  1L 
1 

l i v e r e d  u n d e r  t h i s  Agreement .  

a t t r i b u t a b l e  t o  S C S C  and mon ies  r 



~~~ ~~~~ ~ 

Agreement shall be paid to SCSC by Tolleson within 

60 days o t  said expiration or extension. v 
v 

2 .  Should capital expenditures for completion of or 

additions to the Expanded Facilities be required-tor the benetit 

of SCSC, which additions and expenditures shall be approved by 

SCSC in advance o t  construction, Tolleson shall use its best 

efforts to arrange for funding such additions at the lowest 

possible cost available to municipalities. SCSC agrees to pay 

an additional monthly charge equivalent to the principal and 

interest and all other reasonable expenses applicable, to its propor- 

tlonate share of such additions. 
* b  

3 .  Calculation of Rate Component Two and Three payments 

to Tolleson during the tirst year ot operation shall be provided 

by Tolleson to SCSC at least ninety ( Y O )  days prior to the date 

sewage is to be tirst delivered hereunder. Should the annual 

Tolleson audit of financial data differ from-the unaudited finan- 

cial aata, the appropriate ad~ustment shall be made on tne sub- , 

sequent anniversary date for revision of the rate components. 

A 
. .  

4 .  No other rate components or charges other than 

those listed in Article IV herein shall be applicable to services 

provided to SCSC by Tolleson pursuant to this Agreement. It is 

acknowledged by the parties that cercain operation",and maintenance 

expense categories covered by Artlcle IV, Sect*ion 2 ,  Paragraph 

1 . B ,  and as set forth in Exhibit D may De unknown at the time 

of execution of this Ag eement. Those additional opera 
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maintenance expenses and fees that are required to meet subse- 

quent legal and regulatory requirements to operate the plant, 

but not such costs as set forth in Article V, Section 3 ,  Paragraph 

4 ,  shall be allowed in Rate Component Two. In the event such 

charges are imposed by any governmental entity, SCSC may instruct 

Tolleson not to pay such charges or to pay them under protest. 

SCSC shall hold Tolleson harmless in that event and SCSC may defend 

against those charges at its own expense. Such protest by SCSC 

s h a l l  not be considered a default under this Agreement. 

I 

5. SCSC's obligation to make Rate Component Two and 

Rate Component Three Payments are subject to the provisions of 

Article V. . .  

Section 3 - Excess Flow Consideration 

. .  

1. So as to protect Tolleson f rom the receipt of flows 

from SCSC in excess of those average daily flows for the maximum 

month contained in Article I, Paragraph 4 ,  the SCSC Service Pa- 

cilities to be constructed under this Agreement shall provide 

the necessary facilities to limit wastewater flows into the Tol- 

leson Wastewater Treatment Plant. Such flow-limitina devices 

shall require Tolleson's prior written approval. Such approval 

shall not be unreasonablv withheld- 
I 2 .  In the event SCSC elects to share'uti4:zation of 

the services under this Agreement with other users, SCSC will 
~ 

~ 

, provide contractually with the other user or users for a fail- 
I 
I 
I I safe flow-limiting procedure to preclude the possi lity of scsc 
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e x c e e d i n g  i t s  a v e r a g e  d a i l y  o r  peak  f l o w  l i m i t s .  T h i s  f l o w -  

l i m i t i n g  p r o c e d u r e  m u s t  h a v e  T o l l e s o n ' s  p r i o r  w r i t t e n  a p p r o v a l .  3 9 

3. I t  SCSC is  u n a b l e  or  u n w i l l i n g  t o  l i m i t  t h e i r  f l o w s  

t o  those r e f e r e n c e d  i n  A r t i c l e  I V ,  S e c t i o n  3 ,  P a r a g r a p h  1 ,  i t  

i s  a g r e e d  t h a t  S C S C .  s h a l l  p a y  t o  T o l l e s o n  t h e  f o l l o w i n g  c o n s i -  

d e r a t i o n  t o r  T o l l e s o n  t r e a t i n g  s e w a g e  i n  e x c e s s  o r  t n e  a v e r a g e  

d a l l y  f l o w s  f o r  t h e  maximum month  flows u n d e r  A r t i c l e  I ,  P a r a g r a p h  

A -  It f l o w s  e x c e e d  t h e  a l l o w a b l e  a v e r a g e  g a l l o n  

A g r e e m e n t ,  t h e  p a y m e n t  t o  T o l l e s o n  s h a l l  be 

t h e  sum e q u a l  t o  23% o t  t n e  t o t a l  R a t e -  C o m -  

p o n e n t  Two p a i d  by S C S C  f o r  t h e  30-day pe r iod  

i n  w h i c h  t h e  v i o l a t i o n  o c c u r r e d .  

B. If  f l o w s  e x c e e d  1 0 5 %  of t h e  a l l o w a b l e  a v e r a g e  

g a l l o n  p e r  d a y  r a t e  t o r  t n e  m a x i m u m  m o n t h  

u n d e r  t h i s  A g r e e m e n t ,  t h e  paymen t  t o  T o l l e s o n  ' I  

s h a l l  be a sum e q u a l  t o  5 U %  o t  t h e  t o t a l  Ra te  

C o m p o n e n t  Two p a i d  by S C S C  f o r  t h e  30;day 

C .  I t  f l o w s  e x c e e d  1 1 0 %  of t h e  a l l o w a b l e  a v e r a g e  

. *  

u n d e r  t h i s  A g r e e m e n t ,  t h e  pay-kent t o  T o l l e s o n  

s h a l l  b e  t n e  sum e q u a l  t o  ./3% o t  t h e  t o t a l  

R a t e  Component  Two p a i d  by S C S C  for the 30-day 
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D. If flows exceed 115% of the allowable average 

gallon per day rate for the maximum month 

under this Agreement, the payment to Tolleson 

shall be the sum equal to 100% of the total 

Rate Component Two paid by SCSC for the 30-day 

period in which the violation occurred. 

4 .  The payments under Article IV, Section 3 ,  Paragraph 

3 shall not be cumulative and shall be the exclusive remedy of 

Tolleson for excess flows, subject to the provisions of Article 
A 
i 
3 

. .  11, Section 1, Paragraph 4.. - ,  

1 ARTICLE V 
. .  

c ... GENERAL PROVISIONS . .  

Section 1 - Conditions Precedent 
1. This Agreement is expressly subject to and condi- 

tioned upon the following events, which may be waived by SCSC 

providing written notice to Tolleson: * -  

I!! 
* - 

A .  The Federal Energy Regulatory Commission's 

approval of the guarantee by Citizens Utilities Company, or a 

disclaimer of jurisdiction by the Federal Energy Regulatory Commis- 

sion. 

a B. The approval of this Agreement by the Arizona 

Corpora tion Commission:- * 
.I 

C. The approval by the Arizona Corporation C m i s -  

sion of a surcharge for recovery of all costs under this Agree- 

ment which, in SCSC's sole judgement, will, in fact, enable SCSC 

o recover all of the costs to SCSC resulting from this Agreement. 

Q!! 

I 

b 

# 
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D. T h e  e x e c u t i o n  of t h e  s e w a g e  t r a n s p o r t a t i o n  

s e r v i c e s  a g r e e m e n t  w i t h  G l e n d a l e  p r o v i d e d  for i n  A r t i c l e  11, 

S e c t i o n  4 ,  P a r a g r a p h  3. 

* 
? 

E .  T h e  i s s u a n c e  o f  t h e . b o n d s  c o n t e m p l a t e d  by  

t h i s  A g r e e m e n t  o n  o r  b e f o r e  A u g u s t  3 0 ,  1 9 8 5  or a s  e x t e n d e d  b y  

SCSC. 

F. The  e x e c u t i o n  o f  t h e  c o n t r a c t  be tween  T o l l e s o n  

F a c i l i t i e s  and  P e o r i a  f o r  t h e  c o n s t r u c t i o n  of t h e  P e o r i a  S e r v i c e  

p r o v i d e d  f o r  i n  A r t i c l e  11, S e c t i o n  5 ,  P a r a g r a p h  6. S a i d  c o n t r a c t  

s h a l l  p r o v i d e  f o r  t h e  o p e r a t i o n  a n d  m a i n t e n a n c e  e x p e n s e  p e r  t hou-  

s a n d  g a l l o n s  t o  be  e q u a l  t o  t h a t  c h a r g e d  SCSC. 

. 
* .  

2 .  T h i s  A g r e e m e n t  is  f u r t h e r  s u b j e c t  t o  and condit-ioneh'. I .  

upon SCSC f u r n i s h i n g  t o  T o l l e s o n  e i t h e r  a w r i t t e n  w a i v e r  o f  c o n d i -  

t i o n s  A t h r o u g h  E of A r t i c l e  V ,  S e c t i o n  1, P a r a g r a p h  1, o r  i f  

t h e s e  c o n d i t i o n s  a r e  n o t  waived a n d  h a v e  b e e n  s a t i s f i e d  t h e n  SCSC 

s h a l l  f u r n i s h  T o l l e s o n  w i t h  a c o p y  o f  t h e  g o v e r n m e n t a l  a p p r o v a l s  

a n d  a g r e e m e n t s  s e t  f o r t h  i n  s a i d  s u b - p a r a g r a p h s  A t h r o u g h  E ,  

t o g e t h e r  w i t h  a l e t t e r  f r o m  SCSC a c k n o w l e d g i n g  s a t i s f a c t i o n  of 

s u c h  c o n d i t i o n s  p r e c e d e n t  t o  t h i s  A g r e e m e n t .  T o l l e s o n  s h a l l  

f u r n i s h  SCSC w i t h  a c o p y  of t h e  e x e c u t e d  T o l l e s o n / P e o r i a  Agreement 

r e f e r r e d  t o  i n  s u b - p a r a g r a p h  F. 
s :. N o t w i t h - s t a n d i n g  t h e  p r o v i s i o n  of SeCt ion  1 o f  t h i s  

A r t i c l e  V,  s h o u l d  t h e  c o n d i t i o n s  p r e c e d e n t  n o t  be s a t i s f i e d ,  o r  

w a i v e d  , sCSC s h a l l  n o n e t h e l e s s  r e m a i n  l i a b l e  f o r  t h e  f i n a n c i n g  

a n d  e n g i n e e r i n g  c h a r g e s  s e t  f o r t h  i n  A r t i c l e  11, S e c t i o n  5 ,  P a r a -  

1 



S e c t i o n  2 - Access t o  F a c i l i t i e s  

A u t h o r i z e d  r e p r e s e n t a t i v e s  o f  T o l l e s o n  w i l l  be a l l o w e d  

a c c e s s  t o  S C S C ' s  m e t e r i n g  s t a t i o n  a n d '  r e p r e s e n t a t i v e s  o f  SCSC 

w i l l  be a l l o w e d  access t o  t h e  Expanded  F a c i l i t i e s  a t  a l l  r e a s o n a b l e  

t i m e s .  

S e c t i o n  3 - R i s k :  L i a b i l i t y :  I n s u r a n c e :  P e n a l t i e s  

1. T o l l e s o n  s h a l l  p e r f o r m  a l l  c o n s t r u c t i o n  and  a l l  

s e w a g e  t r e a t m e n t  a n d  r e l a t e d  t r a n s p o r t a t i o n  s e r v i ' c e s  u n d e r  t h i s  

3 A g r e e m e n t  s o l e l y  a t - i t s  own r i s k - a n d  i n  case of a c c i d e n t ,  damage 

o r  d e s t r u c t i o n  o f  t h e  P l a n t  E x p a n s i o n  o r  Exp.anded  F a c i l i t i e s  

n e c e s s a r y  t o  p e r f o r m  t h e  t r e a t m e n t  s e r v i c e s  u n d e r  t h i s  Agreemen t ,  

T o l l e s o n  w i l l  r e p l a c e  o r  r e p a i r  f o r t h w i t h  w h a t e v e r  i s  d a m a g e d '  

.- 
, , . 

1 
8 . .  .. 

o r  d e s t r o y e d  t o  t h e  s a t i s f a c t i o n  of SCSC a n d  a t  T o l l e s o n ' s  own 

e x p e n s e .  

2. T o l l e s o n  h e r e b y  a s s u m e s  f u l l  r e s p o n s i b i l i t y  and  

l i a b i l i t y  f o r  t h e  i n j u r y  o r  d e a t h  o f  a n y  p e r s o n , '  o r  p e r s o n s ,  o r  

loss o r  d a m a g e  t o  a n y  p r o p e r t y ,  o r  t o  S C S C ,  c o n t r i b u t e d  t o  o r  

c a u s e d  by  T o l l e s o n ' s  f a i l u r e  t o  p e r f o r m  i t s  o b l i g a t i o n s  u n d e r  

t h i s  A g r e e m e n t  o r  by t h e  a c t i v e  o r  p a s s i v e  n e g l i g e n c e  of T o l l e s o n ,  

i t s  a g e n t s ,  s e r v a n t s ,  e m p l o y e e s ,  o r  s u b c o n t r a c t o r s  i n  t h e  e x e c u -  

t i -on  o f  t h e  c o n s t r u c t i o n  o r  s e r v i c e s  t o  be p e r f o r m e d  u n d e r  t h i s  

Agre2men t .  The  a p p r o v a l s  of S C S C  u n d e r  t h i s  AgreemGnt s h a l l  n o t  * 

c r e a t e  a n y  r e s p o n s i b i l i t y  or  l i a b i l i t y  f o r  S C S C .  * All r e s p o n s i -  

b i l i t y  a n d  l i a b i l i t y  s h a l l  r e m a i n  w i t h  T o l l e s o n  a s  o w n e r  a n d  

o p e r a t o r  of t h e  SCSC S e r v i c e  F a c i l i t i e s  a n d  as  t h e  r e s p o n s i b l e  

- 1 l e s o n  w i l l  i n d e m n i f y  '* 



a n d  h o l d  h a r m l e s s  SCSC, i t s  o f f i c e r s ,  d i r e c t o r s ,  a g e n t s  a n d  e m -  

p l o y e e s  f r o m  and a g a i n s t  c l a i m s  o r  e x p e n s e s ,  i n c l u d i n g  p e n a l t i e s  r 

a n d  a s s e s s m e n t s ,  t o  w h i c h  t h e y  o r  a n y  of them may be s u b j e c t e d  

by  r e a s o n  of s u c h  f a i l u r e  t o  p e r f o r m ,  n e g l i g e n c e ,  i n j u r y ,  d e a t h ,  

loss, c l a i m ,  p e n a l t y ,  a s s e s s m e n t  or damage,  and i n  case a n y  s u i t  

o r  o t h e r  p r o c e e d i n g  s h a l l  b e  b r o u g h t  on  a c c o u n t  t h e r e o f ,  T o l l e s o n  

w i l l  a s s u m e  t h e  d e f e n s e  a t  T o l l e s o n ' s  own e x p e n s e  and  w i l l  p a y  

) 

I 

~ 

, a l l  j u d g m e n t s  r e n d e r e d  t h e r e i n .  
~ 

I 3. T o l l e s o n  a g r e e s  t o  p r o c u r e  and  m a i n t a i n  a l l  i n s u r -  

a n c e  on t h e  P l a n t  E x p a n s i o n  and  Expanded F a c i l i t i e s  c o n s t r u c t i o n ,  , ', 

o p e r a t i o n ,  a n d  c o m p r e h e n s i v e  g e n e r a l  l i a b i l i t y ,  u n d e r  A r t i c l e  

V ,  S e c t i o n  3,  Pa rag raphs  1 and 2 ,  i n c l u d i n g  i n s u r a n c e ,  i f  a v a i l a b l e '  

a t  a r e a s o n a b l e  premium a p p r o v e d  by SCSC, w h i c h  s h a l l  b e  a d e q u a t e  

t o  r e imburse  SCSC f o r  t h e  User Fees i n  t h e  e v e n t  and  f o r  t h e  p e r i o d  

o f  t i m e  t h a t  s e r v i c e s  u n d e r  t h i s  Agreemen t  c a n  n o t  be p e r f o r m e d  

f o r  a p e r i o d  e x c e e d i n g  t h i r t y  ( 3 0 )  d a y s .  SCSC's e n t i t l e - m e n t  t o  

t h e  b e n e f i t  o f  s u c h  i n s u r a n c e  s h a l l  b e  i n  a d d i t i o n  t o  a n y  o t h e r  ' 

r i g h t s  and  r e m e d i e s  S C S C  may h a v e  a t  l a w  a n d  i n  e q u i t y .  S u c h  

c o v e r a g e s  s h a l l  b e  i n  c o n t e n t  and  amoun t s  a d e q u a t e  t o  c o v e r ' t h e  

r i s k  commensurate w i t h  t h e  c o n s t r u c t i o n  o f  f a c i l i t i e s  and  p r o v i s i o n  

of s e w a g e  t r e a t m e n t  s e r v i c e s  t o  b e  p e r f o r m e d  u n d e r  t h i s  Agreement. 

Cost of s u c h  i n s u r a k e  s h a l l  b e  i n c l u d e d  a s  a n ' o p e r a t i n g  a n d  

m a i n t e n a n c e  e x p e n s e  c a t e g o r y  

E x h i b i t  D ,  e x c e p t  U s e r  F e e  r e i m b u r s e m e n t  i n s u r a n c e ,  t h e  p r e m i u m  

0 
I 



4 .  Any p e n a l t y ,  f i n e ,  a s s e s s m e n t ,  l e g a l  

o r  c i v i l  d a m a g e s  a s s e s s e d  a g a i n s t  T o l l e s o n  f o r  a n y  w i l l f u l  o r  

n e g l i g e n t  o m i s s i o n  o r  c o m m i s s i o n  a s s o c i a t e d  w i t h  t h e  c o n s t r u c t i o n ,  

o p e r a t i o n  ( i n c l u d i n g  b u t  n o t  l i m i t e d  t o  p r o h i b i t e d  d i s c h a r g e  pen- 

a l t i e s )  o r  m a i n t e n a n c e  o f  t h e  Expanded F a c i l i t i e s  n o t  i n  acco rdance  

w i t h  a n y  f e d e r a l ,  s t a t e  o r  l o c a l  s t a t u t e ,  r u l e ,  r e g u l a t i o n  o r  

p r o c e d u r e ,  s h a l l  b e  b o r n e  s o l e l y  b y  T o l l e s o n  a n d  s h a l l  n o t  b e  

i n c l u d e d  i n  t h e  R a t e  Component Two u n d e r  A r t i c l e  I V ,  S e c t i o n  2 ,  

P a r a g r a p h  l.B o r  i n  a n y  o t h e r  r a t e  o r  c h a r g e  t o  SCSC, u n l e s s  i t  

i s  e s t a b l i s h e d  t h a t  s u c h  f i n e  o r  p e n a l t y  w a s  t h e ’ . r e s u l t  o f  some 

a c t i o n  o r  i n a c t i o n  of  SCSC. The p a r t i e s  agree t h a t  a l l  a d m i n i s t r a -  

t i v e  a n d  l e g a l  e x p e n s e s ,  i n c l u d i n g  c o s t s  a s s o c i a t e d  w i t h - - . a n y  - 
l a w s u i t  r e g a r d i n g  t h e  T o l l e s o n  W a s t e w a t e r  T r e a t m e n t  P l a n t  f i l e d  

a s  o f  t h e  d a t e  of t h i s  A g r e e m e n t ,  and a n y  d a m a g e s  o r  o b l i g a t i o n s  

r e s u l t i n g  f rom a n  a d v e r s e  r u l i n g  or  a p p e a l  t h e r e o f ,  are s p e c i f i c a l -  

l y  e x c l u d e d  f rom c o m p u t a t i o n  o f  R a t e  Component. Two. 
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5. T o l l e s o n  a g r e e s  t o  i n d e m n i f y  a n d  h o l d  h a r m l e s s  . 

SCSC and i t s  G u a r a n t o r  a g a i n s t  a n y  damage ,  l i a b i l i t y ,  loss, c o s t  

o r  e x p e n s e  i n c l u d i n g  a t t o r n e y s  f e e s  i n c u r r e d  by  them o r  e i t h e r  

of them and a r i s i n g  d i r e c t l y  or  i n d i r e c t l y  from ( i )  a n y  m i s r e p r e s e n -  

t a t i o n  o t h e r  t h a n  by  SCSC i n  a n y  a g r e e m e n t  p e r t a i n i n g  t o  t h i s  

Agreemen t  o r  t h e  d e s i g ? ,  c o n s t r u c t i o n  o r  f i n a n c i n b  o f  t h e  SCSC 

S e r v i c e  F a c i l i t i e s  and  ( i i )  a n y  o m i s s i o n  of m a t e r i a l  f a c t  or m i s -  

s t a t e m e n t  o f  m a t e r i a l  f a c t  made o t h e r  t h a n  b y  SCSC i n  a n y  o f  t h e  

‘ d o c u m e n t s  a s s o c i a t e d  w i t h  t h e  f i n a n c i n g  r e f e r r e d  t o  i n  A r t i c l e  

I 
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11, Section 7 ,  including without limitation the official statement 

in respect of the bonds. 1 1 

60 SCSC hereby agrees to indemnify and hold harmless 

Tolleson against any damage, liability, loss, cost or expense 

including attorneys' fees incurred by Tolleson and arising directly 

or indirectly from (1) any misrepresentation by SCSC in this Agree- 

ment and (ii) any omission of material fact or misstatement of 

material fact by SCSC or its Guarantor in any of the documents 

associated with the financing referred to in Article 11, Section 

7 ,  including without limitation the official statement in respect , 

of the bonds. 

Section 4 - Effluent Credits . .  

. .  
.. 

Tolleson hereby agrees that SCSC or its designee shall 

receive its proportionate share of all applicable credits for 

return flows, exchanges or groundwater recharged under water user 

provisions of any Central Arizona Project, related contract or 

Arizona Groundwater Code requirement, or any management plan estab- I .  

lished thereunder, or any subsequent court decision affecting 

Tolleson's effluent disposition. Such credits, exchange or 

recharge recognition shall fully reflect SCSC's proportionate 

share of influent flow in gallons as measured at the metering 

- 

I I structure as et forth in Article 111, Section P, herein. This 
4 

credit shall ot include the economic benefits r&l ed to effluent 

sales by Tolleson to third parties. 

h 
,h 

I 
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Section 5 - Notices ! 
1 All notices o r  communications hereunder shall be sent t 

3 

to Tolleson, addressed as follows: 

City of Tolleson 
Attn: City Manager 
9555 West Van Buren 
Tolleson, Arizona 85353 

~1 
1 



I 

t h e  d e f a u l t  of F i n a n c e  C o r p o r a t i o n  u n d e r  t h e  b o n d  i n d e n t u r e ,  

i n c l u d i n g  any a c c e l e r a t i o n  o f  p a y m e n t s  , t h a t  may r e s u l t  from d e t a u l t  

( a )  o r  ( b )  a b o v e ,  u n l e s s  s u c h  d e f a u l t  o r  a c c e l e r a t i o n  i s  d u e  t o  

t h e  non-payment  o t  R a t e  Component  One by SCSC, o r  ( c )  a n  a d v e r s e  

r u l i n g  by t h e  I n t e r n a l  Revenue  S e r v i c e  a s  t o  t h e  tax-exempt s t a t u s  

of t h e  f i n a n c i n g  f o r  t h e  SCSC S e r v i c e  F a c i l i t i e s ,  s h a l l  n o t  cause 

a n y  a d d i t i o n a l  l i a b i l i t y  o r  o b l i g a t i o n  f o r  SCSC o r  i t s  G u a r a n t o r -  

t o  a n y o n e ,  s o  l o n g  a s  S C S C  o t h e r w i s e  p e r f o r m s  i t s  o b l i g a t i o n s  

u n d e r  t h i s  A g r e e m e n t .  

3 
1 

2.  The a g r e e m e n t s  b e t w e e n  T o l l e s o n  and  F i n a n c e  Corpo-  
* .  

r a t i o n  and  t h e  f i n a n c i n g  d o c u m e n t s  o f  F i n a n c i n g  C o r p o r a t i o n  s h a l l  e 

s p e c i f i c a l l y  a c k n o w l e d g e  t h e  p r o v i s i o n s  o f  t h i s  S e c t i o n  6._ . .  . .  
S e c t i o n  7 - S u c c e s s o r s  and  A s s i g n s ;  R i g h t  o f  F i r s t  R e f u s a l  

1. T h i s  A g r e e m e n t  s h a l l  i n u r e  t o  t h e  b e n e f i t  o f  and  

b e  b i n d i n g  upon t h e  p a r t i e s  h e r e t o ,  t h e i r  s u c c e s s o r s  and  a s s i g n s ,  

p r o v i d e d  h o w e v e r  t h a t  a n y  a s s i g n m e n t  s h a l l  be a p p r o v e d  by t h e  

o t h e r  p a r t y ,  w h i c h  a p p r o v a l  s h a l l  n o t  b e  u n r e a s o n a b l y  w i t h h e l d .  
- 

2 .  N o t w i t h s t a n d i n g  P a r a g r a p h  1 of t h i s  S e c t i o n  7 ,  

T o l l e s o n  s p e c i f i c a l l y  r e s e r v e s  t h e  r i g h t  t o  a s s i g n  a n d  p l e d g e  

i t s  r i g h t  t o  t h e  p a y m e n t s  u n d e r  t h i s  A g r e e m e n t  t o  s e c u r e  t h e  

f i n a n c i n g  of t h e  SCSC S e r v i c e  F a c i l t i e s .  

3 .  D u r i n g  t h e  t e r m  of t h i s  Agreemen t ,  T o l l e s o n  s h a l l  

n o t  s e l l ,  a s s i g n ,  m o r t g a g e ,  t r a n s f e r  o r  h y p o t h e c a t e  a l l  o r  a n y  

p o r t i o n  of  i t s  i n t e r e s t  i n  S C S C  S e r v i c e  F a c i l i t i e s  w i t h o u t  f i r s t  

o b t a i n i n g  t h e  w r i t t e n  c o n s e n t  o f  SCSC. SCSC w i l l  n o t  u n r e a s o n a b l y  

I 

b 
b 

I 
I 
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L 

w i t h h o l d  i t s  c o n s e n t .  If s u c h  c o n s e n t  i s  g i v e n ,  T o l l e s o n  s h a l l  

p r o v i d e  SCSC w i t h  a n  a g r e e m e n t  s a t i s f a c t o r y  i n  form and  s u b s t a n c e  rl 
t o  SCSC w h i c h  s h a l l  a s s u r e  SCSC t h a t  a n y  s u c c e s s o r  i n  i n t e r e s t  

t o  T o l l e s o n  s h a l l  p e r f o r m  a l l  o f  T o l l e s o n ' s  o b l i g a t i o n s  u n d e r  

t h i s  A g r e e m e n t  i n  a c c o r d a n c e  w i t h  i t s  te rms .  Any s a l e  and  s a l e -  

b a c k  o r  s a l e  a n d  l e a s e - b a c k  s h a l l  n o t  r e q u i r e  S C S C  c o n s e n t ,  

p r o v i d e d  t h e  o p e r a t i n g  c o n t r o l  of t h e  SCSC F a c i l i t i e s  r e m a i n s  

w i t h  T o l l e s o n .  

il 
li 

!it 
I 

ili 4 .  P r i o r  t o  a n y  d i s p o s i t i o n  o f  t h e  WWTP, e x c e p t  a 

d i s p o s i t i o n  c o v e r e d  b y  t h e  l a s t  s e n t e n c e  of p a r a g r a p h  3 ,  T o l l e s o n  

s h a l l  a f f o r d  SCSC w i t h  t h e  o p t i o n  t o  p u r c h a s e  t h e  WWTP a t  a p r i c e  

a n d  o n  t h e  same terms and  c o n d i t i o n s  a s  a r e  o f f e r e d  t o  T o l l e s o n  . . -  
I n  t h i s  c o n n e c t i o n ,  p r o m p t l y  upon r e c e i p t  o f  a n  o f f e r  f rom a t h i r d  

p a r t y  who i s  n o t  i n  anyway a f f i l i a t e d  t o  o r  w i t h  T o l l e s o n  s u c h  

a s  F i n a n c e  C o r p o r a t i o n ,  o r  a s i m i l a r  e n t i t y  c o n t r o l l e d  by T o l l e s o n ,  

t o  p u r c h a s e  t h e  WWTP, T o l l e s o n  s h a l l  p r o v i d e  SCSC w i t h  a c o p y  

of s u c h  o f f e r .  SCSC s h a l l  h a v e  t e n  (10) b u s i n e s s  days  from Gece ip t  

of t h e  o f f e r  t o  n o t i f y  T o l l e s o n  of i t s  d e s i r e  t o  p u r c h a s e  o r  n o t  

t o  p u r c h a s e  t h e  WWTP. If it  e l e c t s  t o  p u r c h a s e  t h e  WWTP, SCSC, 

u n d e r  t h e  same terms a n d  c o n d i t i o n s  as  i n  t h e  t h i r d  p a r t y  o f f e r ,  

s h a l l  h a v e  t h e  same r i g h t s  a s  p r o v i d e d  by t h e  t h i r d  p a r t y  o f f e r .  

I f  SCSC e l ec t s  n o t  t o  p u r c h a s e  t h e  WWTP u n d e r  t h e  same t e r m s  a n d  

c o n d i t i o n s  a s  t h e  t h i r d  p a r t y  o f f e r ,  T o l l e s o n  s h q l l  be f r e e  t o  

d i s p o s e  cf t h e  WWTP t o  t h e  t h i r d  p a r t y  o f f e r o r .  I f  t h e  s a l e  t o  

. * .  
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force and effect. No waiver by SCSC or Tolleson of any breach 1 

by the other party of any provision of this Agreement nor any 

failure by SCSC or Tolleson to insist on strict performance by 
I 

the other party of any provision of this Agreement shall in any I j 
way be construed to be a waiver of any future or subsequent breach 

or bar the right to insist on strict performance of the provisions 

of this' Agreement in the future. 

IN WITNESS WHEREOF, the CITY OF TOLLESON and SUN CITY 

SEWER COMPANY have caused this Agreement to be s-igned by their 

respective Officers and attested by their respective City Clerk 
* "  

I 
I 

and Assistant Secretary and their seals affixed hereto, all",as'-'. .. 

ove set forth. 

CITY OF TOLLESON, a municipal 

BY 
Mayor 

I 

P ATTEST: 
. *df*/ :/ -4 r ,-- 

City Clerk 
SUN CITY SEWER COMPANY 


